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This is in response to your January 24, 2001 reguest for
advice with respect to the extensicn of the statute of
limitations for certain partnerships. This memorandum is subject
to 10-day post review by cur National Office and, therefore, is
subject to mcdification.

DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C.
§ €103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the I.R.S. recipient of
this document may provide it only to those persons whose official
tax administration duties with respect to this case require such
disclosure. In no event may this document be provided to I.R.S.
personnel or other persons beyond those specifically indicated in
this statement. This advice may not be disclosed to taxpayers or
their representatives.

This advice is not binding on the I.R.S. and is not a final
case determination. Such advice is advisory and does not resolve
Service position on an issue or provide the basis for closing a
case. The determination of the Service in the case is to be made
through the exercise of the independent judgment of the office
with jurisdiction over the case.

ISSUES
1. Who must sign a consent to extend the statute of
limitations for a partnership that falls under the small

partnership exception, I.R.C. § 6231 (a) (1) (B){i), to the unified
partnership audit procedures?
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2. If a partner of a partnership that falls under the small
partnership exception is a corporate subsidiary that filed a
consolidated return, must its common parent sign the consent to
extend the statute of limitations as its agent, or must the
subsidiary sign the consent?

3. At this time, can a partnership faliing under the small
partnership exception elect to have the provisiocns of
subchapter C of Chapter 63 of the Internal Revenue Code (the
unified partnership audit procedures under TEFRA)}apply for the
year i?

4. When a partner in a small partnership is a corporate
subsidiary of a consclidated group, who should sign the I.R.C. §
6231 (a) (1) (B) (11) electicon to have the TEFRA audit procedures
apply to the partnership?

ANSWERS

1. Generally, each partner must sign a consent to extend
the statute of limitations under section 650l(c) (4). This
extends the period for assessing their individual liabilities.
Since in this case, the section 6501 (c) (4) extension will be used
to cover taxes attributable to partnership items, it must contain
the special language required by section 6229(b)} (3) (relating to
partnership items).

2. The common parent must sign the section 6501 {(c} (4)
agreement to extend the statute of limitations. The agreement
should contain special language {provided in the Discussion
secticn below) to cover the partnership items.

3. Yes. The partnership can elect to have the unified
audit procedures under TEFRA apply provided the partners extend
the statute cof limitations, as discussed in 1. and 2.. above, s0
as teo provide at least cne year remaining on the statute.

4, All partners in the partnership, as well as the commcn
parent of any partner which is a subsidiary corporation that
filed a consclidated return, should sign the election to have the
TEFRA audit procedures apply. '

FACTS

There are three partnerships at issue that have statutes of
limitations for the M and I taxable years that are
currently being protected by Forms 872-P, Consent to Extend the
Time to Assess Tax Attributable to Items of a Partnership. It is
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our understanding that the Forms 872-P have been executed by the
purported Tax Matters Partner, consistent with the provisions of
I.R.C. § 6229(b) (1) (B}.

The first partnership is
B ormerly
two partners in this partnership:
subsidiary and member of 's ("parent") consolidated group) and

{a partnership).

There are

The second partnership is
(EIN ). There are two partners in this partnership:
{a subsidiary and member of

's consolidated group, W% partner) and |} Q@ BB parent

and % partner).

The third partnership is _ (EIN

-) . There are three partners in this partnership:h

(a_subsidiary and member of lll's consolidated group, NS

partner), IIIIIINGgNeEN : subsidiary and member of
B s consclidated group, HM® partner), and
- (l% partner and somehow associated with '

formerly NN -

DISCUSSICN

The Taxpayer Relief Act of 1997 (TRA'97) amended section
6231 (a}) (1) (B) {i) to provide that partnerships with C corporation
partners could fall under the small partnership exception to the
TEFRA unified audit procedures (partnerships with 10 or fewer
partners fall into the small partnership exception). Prior to
TRA'97, the small partnership exception only applied to
partnerships consisting of natural persons or estates. The
amendment applies to partnership tax years ending after August 5,
1997.

As a result cf the amendment, certain partnerships with 10
or fewer partners that used to be covered under the TEFRA
procedures are now under the small partnership exception and
TEFRA will not apply to the years ending after August 5, 1997.
However, a small partnership can file an election for any taxable
vear to not be a small partnership, in which case the unified
audit procedures under TEFRA will apply. I.R.C.

§ 6231(a) (1) {(B) (ii). Once the election is made, it will apply
for such year and for all subsequent taxable years unless revoked
with the consent of the Internal Revenue Service.

There 1is an additional limitation to the small partnership




CC:IM:MCT:CLE:PIT:TL-N-603-01 page 4

exception which is relevant to one of the partnerships at issue
in this case. Temp. Treas. Reg. § 301.6231(a) (1)-1T(a) (2)
provides that the small partnership exception "does not apply to
a partnership for a taxable year if any partner in the
partnership during that taxable year is a pass-thru partner." As

relevant here, a "pass-thru partner” means a partnership. I.R.C.
s 62312 (9) . N | - -

merl
) has a partnership as one of the partners (i
). Accordingl even after the TRA'97
amendment, the does not

fall under the small partnership exception and is still a TEFRA
partnership.! Therefore, the Form 872-P, signed by the TMP, is
sufficient to protect the statute.

None of the partnerships at issue filed an election under
section 6231 (a) (1) (B) (ii) with the |l or I tax returns.
However, it is not too late for an election to be filed by

(r ') _and [
") for the taxable year.

Temp. Treas. Reg. 301.6231(a) (1)-1T(b) {2) provides as
follows:

(l'l

2) Method of election. A partnership shall make the election .... by
attaching a statement to the partnership return for the first taxable year for which
the election is to be effective. The statement shall be identified as an election
under section 6231(a)(1)(B)(ii), shall be signed by all persons who were partners
of that partnership at any time during the partnership taxable year to which the
return relates, and shall be filed at the time (determined with regard to any
extension of time for filing) and place prescribed for filing the partnership return.
However, for partnership taxable years for which a partnership return is to be
filed before 90 days after the date final regulations under this section are
published in the Federal Register the partnership may file the statement described
in the preceding sentence on or before the date which is one year before the date
specified in section 6229(a) for the expiration of the period of limitations with

' The Temporary Regulations were only published on

January 25, 1999, with an effective date of January 26, 1999,
However, these regulations are "interpretive" regulations, and it
1s the Service's position that the provisions would apply to the
taxable year -p Therefore, even though the "pass-thru
partner" exception to the small partnership exception only
appears in the temporary regulaticns published in 1999, the
regulation will contrel as to the [ taxable year. Moreover, a
clear reading of the statute indicates that a partnership cannoct
be a partner in a small partnership; it is not an individual,
corporaticon or estate. I.R.C. § 6231 (a) (1) (B} (i).
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respect to that partnership (determined with regard to extensions of that period
under section 6229(b)).

Accordingly, since - is a taxable year for which a return
was due prior to the regulations becoming final, so long as an
election is filed more than one year before the expiration of the
statute of limitations under section 6229 (a), determined with
regard to extensions under section 6229(b), the election will be
valid. Therefore, prior to filing such election, it will be
necessary to secure agreements to extend the statute of
limitations for - Since the TEFRA provisions do not apply to
the small partnerships, the executed Forms 872-P are not
effective.

A. Signatures reguired on statute extensions.

I.R.C. & 6501 (a) is the general statute of limitations for
assessing any tax imposed by the Internal Revenue Code. This
general statute of limitations may be extended by agreement
executed priocr to the expiration of the time prescribed in the
statute. I.R.C. § 6501(c) (4). {

I.R.C. § 662%2(a) provides that the period of limitations for
assessing inccome tax with respect to any person which is
attributable to a partnership item shall not expire until 3 years
after the partnership return was filed or the last day for filing
the return {determined without regard to extensions), whichever
is later. Section 6229(a) is not a separate statute of
limitations, but in effect provides for the non-expiration of the
secticn 6501 (a) statute with respect to partnership items;
section 6229(a) can only add to the limitations period of
section 6501(a), it cannct reduce that period. Rhone-Poulenc
surfactants and Specialties, L.P., GAF Chemicals Corp., A Partner
other than the Tax Matters Partner v. Commissioner, 114 T.C. 533
(2000} .

Section 6229(b} (1) (A) provides that the period described
under section 6229(a) may be extended, with respect to any
partner, by an agreement entered intoc by the Service and such
partner. However, section 662%9(b) (3) provides that any agreement
under section 6501 (c) (4) shall extend the period for imposing any
tax with respect to a partnership item {i.e., section 6229(a))
only if the agreement expressly provides that such agreement
applies to the tax attributable toc partnership items.

Under Treas. Reg. § 1.1502-77(a), the common parent is the
sole agent for each subsidiary in the group, as to all matters
relating to the tax liability for the consolidated return vyear.
Moreover, with exceptions not relevant here, a subsidiary does
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not have the authority to act for or represent itself in any such
matters. The common parent must sign all extensions of time, and
would be the proper party to sign an extension under section

6501 (c) (4) . A walver given by the common parent extending the
assessment statute is applicable to each corporation that was a
member of the group during any part of that taxable year. Treas.
Reg. § 1.1502~77(c). The partnership adjustments affect the tax
liability of the consolidated group. Accordingly, under Treas.
Reg. § 1.1502-77(a), the common parent would be the party
required to sign the section 6501 (c) (4) extension, albeit with
the special language required to have the agreement apply to
partnership items.?

Assuming that a Form 872° is to be used to extend the
statute, the following special language should be included in the
agreement:

Without otherwise limiting the applicability of this agreement, this
agreement also extends the period of limitations for assessing any tax
(including additions to tax and interest) attributable to any partnership
items (see § 6231(a)(3)), affected items (see § 62314(a)}(5)), computational
adjustments (see § 6231(a)(6)}, and partnership items converted to non-
partnership items (see § 6231(b) that are determined with respect to any
member of this consolidated group.* This agreement extends the period

? There is still an apparent conflict between the

provisions of section 6229(b) (1) (A) and Treas. Reg. § 1.1502-77.
The Service's wvictery in Rhone-Poulenc, in which it was held that
the only statute of limitations is under section €501, which
statute may be extended, but not shortened, by section 622%(a),
has not been tested by the United States Circuit Court of
Appeals. Being extremely conservative, and to aveid any
conflict, it would be prudent to have the statute extensions
signed both by someone authorized to act on behalf of the
subsidiary, and by the common parent as agent for the subsidiary.
If you are securing both signatures for an electicn to be out of
the small partnership exception, see discussion below, it may be
prudent to get both signatures on the agreements tc extend the
statute of limitations.

* Further extensions of time to assess, if necessary, must

be similarly obtained from the partners. This is so even if the
partners properly elect, as discussed below, to have the TEFRA
provisions apply.

* The underlined language is in addition to that suggested
by the TEFRA Technical Advisor (Mark Ransick), and was only
underlined so you could readily see the difference. This
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for filing a petition for adjustments under § 6228(b) but only if a timely
request for administrative adjustment is filed under § 6227. For
partnership items which have converted to non-partnership items, this
agreement extends the period for filing a suit for refund or credit under §
6532, but only if a timely claim for refund is filed for such items. In
accordance with paragraph (1) above, an assessment attributable to a
partnership shall not terminate this agreement for other partnerships or
for items not attributable to a partnership. Similarly, an assessment not
attributable 10 a parinership shall not terminate this agreement for items
attributable to a partnership.

The signature block for the common parent's signature should
look like this:

***x%, as parent on behalf of ****** by [name],
President

B. Signatures reguired on election.

The election to remove a partnership from the small
partnership exception to TEFRA is to be made by filing a
statement that is signed by all persons who were partners of that
partnership at any time during the partnership taxable year to
which the return relates. Temp. Treas. Reg. § 301.6231{a) (1)-
1T (b) (2) .

Again, there is a conflict between the partnership
regulations, which require zll partners toc act, and the
consolidated return regulations which make the parent the sole
authority to act on behalf of a subsidiary. This tension is even
more significant than in the statute extension question since
there is no argument that another non-TEFRA partnership statutory
provislon applies (e.g., section 6501).

The consclidated return regulations provide as an example of
the common parent's authority that "any election available to a
subsidiary corporation in the computation of its separate taxable
income must be made by the common parent . . . ." Treas. Req.
§ 1.1502-77(a). The election under Temp. Reg. § 301.6231(a} (1})-
1T (b) can possibly be viewed as a matter relating to the tax
liability for the consolidated return year inasmuch as it relates
to the income of a member that is a partner in the partnership
and thus relates tc the grecup's consclidated tax liability.
Therefore, the positicn can be taken that the common parent would

language should not be underlined when the statute extension is
typed.
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be the member-partner's agent for purposes of making the
election.

However, this position has never been tested in litigation
and there are strong countervailing arguments that the election
is not directly related to the tax liability for the ceonsclidated
return year and therefore is not within the scope of the common
parent's authority as agent for the subsidiaries. For that
reason, have all partners, as well as their common parent, if
any, sign the election. If this is not possible, we believe it
would be defensible in this case to have the common parent sign
as agent for each subsidiary-member. If only the common parent
(and not the subsidiary) signs the election, we would recommend
expressly indicating that the common parent is signing "on behalf
of" the named subsidiaries. In that way, even if a court were to
determine that the common parent was not the subsidiaries' agent
under § 1.1502-77(a), we might still be able to argue under
general agency principles that the common parent was signing as
the subsidiaries' agent.

Please call Donna Lecne at 412-644-3442 if you have any
questions.
RICHARD S. BLOOM

Associate Area Counsel
{Large and Mid-Size Business)

By:

DONNA P. LECNE
Senior_Attorney (LMSB)




